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STATEMENT OF INTEREST



SUMMARY OF ARGUMENT

President Clinton establishgdrand Staircasén 1996 in accordance with the

Antiquities Act, pur
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continued conservation of the resources within the Monument as establishedGogritie
Staircag Proclamatiorand ratified by CongressPlaintiffs have alleged that the Trump
Proclamation creates a risk of imminent harnmigiorical and scientific resources in the
lands that would be removed from the Mioment. For instance,ite Trump Proclamation
subjects théands removed from protection to the General Mining Law of T&V&ich
permits a wide range of explorative activities tbatild occur with minimal or no notige
irrepambly damagingsensitive resourcesThe resulting risk of imminent harciearly
PDNHV 30DLQWLIIVY] FRPSODLQWY ULSH IRU MXGLFLDO UHY
As argued by amici law professors in a separatierbefore this Court regarding
the Bears Ears National Monument, which President Trump sinmlilaggought to reduce
by presidential proclamatiothe authoritythat Congresdelegated to the President under
the Antiquities Act does not include the authority to modify or revoke national monument
designations made by prior presidents. For this reasenrtimp Proclamation is ultra
vires and must not be allowed to stakdirther Congress has enactedildation ratifying
Grand Staircaseaffirming its conservation purpose and expanding its boundaries.
Accordingly, the Trump Proclamation is in contratien of the exercise of Congrefs
authority with respect to the Monument and, if permitted to stand, would be an action
contrary to the will of Congress as expressed by stafatethese reasons, the Court should

GHQ\ )HGHUDO '"HIHQGD®RWVY PRWLRQ WR GLVPL

4 30U.S.C. 88 2&t seq



ARGUMENT

THE PLAINTIFFS FACE RISK OF IMMINENT INJ URY DUE TO
EXPLORATIVE USES PERMITTED UNDER THE GENERAL MINING
LAW OF 1872, MAKING THIS CASE RI PE FOR JUDICIAL REVI EW

Plaintiffs correctly asserthat the Trump Proclamation creates a risk of imminent
harm to their recreational, aesthetic, scient#rtd other interests in the protectedources
within Grand StaircasePlaintiffs in The Wilderness Society Trumpallege inter alia,
that underthe General Mining Law of 1872, 30 U.S.C. 88eétlseq 30LQLQJ /DZ’
public landsremoved from theprotection of the Monument by thiegump Proclamation
will be immediately vulnerable téthe riskthat prospectors will engage in exploration
activites 3FDVXDO XVH™ DQG 3Q R Ip&dc Mandsl and miving lavdd H V
ZKHUH WKH\ SUHY LR Simiary, FRixti@sGn Qrand/ Staircase Escalante
Partners v. Trumpllege inter alia, WKDW WKH 7UXPS 3URFODPDWLRQ 3XQG
HVVHQWLDO WR SUHYHQWLQJ WKH GXIHUWDIKE VKR X QWUBQ P

access that the Mining Law



standingest® The Mining Law authorizes citizens of the United States to enter unreserved
and unappropriated public lands to explore for valuable mineral deposits, such as gold or
copper, and to stake claims to any deposits they discover, which can create vested private

property rights within such public lands.



argument that PlaintiffV DOOHJHG Ligdél BbdnH Mtufey diddrBte agency

dHFLVLRQV ~ )HG 'HI 07' DW HPSKDVLV DGGHG



LQLWEDAUMRKR XW QRWLFH WR %/0 IRU DQ\ DFWLYLWLHV LGF
43 C.F.R. 83809 Casual usactivitiesencapsulate a broad array of actions that disturb

the landscape, includn§WKH FROOHFWLRQ RI JHRFKHPLFDO URFN V
using hand tools; hand paing; or noOARPRWRUL]J]HG WRNXDFYLIJRT 3 VPDOO SRU
VXFWLRQ GUHGJH YV -dpépaeddévicéaRdihg useoWPARWMURUL]J]HG YHKLFOH
43 CF.R. 8§83411(a) The Trump Proclamatiorns explicit regarding the ability of the

public to engage in offoad vehicle use withithe nearly900,000 acres of federal land

stripped of protectigras it provides that the Secretary of the InterioriBYOORZ PRWRUL]HG
and noAmechanized vehicle use on roads and trails existing immediately before the

issuance of [th&rand Staircase Peclamation


https://www.nps.gov/glca/learn/nature/soils.htm
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https://geochange.er.usgs.gov/sw/impacts/biology/crypto/
https://www.deseretnews.com/article/900037634/guest-opinion-turning-a-win-win-public-lands-compromise-into-a-loss-for-all-americans.html

imminent risk of harm to sensitivgeological, archeological, ecological, and other

resources. *LY HQ 3 O Bdie@tMitl ddcvefationalaesthetic and other interests time
ORQXPHQWYV UHVRXUFHV WKH SRWHERW KD QRN HBH Q /GK D U
SFDVXDO XV hérrbittevihaen the IMihvig Law is sufficient for éhCourt to find

that Plaintil | \&fegations are ripe for judicial review.

. THE TRUMP PROCLAMATION EXCEEDS THE AUTHORITY

DELEGATED TO THE PRESIDENT BY CONGRESS UNDER THE
ANTIQUITIES ACT

The Constitution vests plenary authority over the public lands in CongeSs.
Const. art, IV, T FO 37KH 4RQJUHVYVY VKDOO KDYH 3RZHU WR GL
5XOHVY DQG 5HIXODWLRQV UHVSHFWLQJ WKH SURSHUW
6XSUHPH &RXUW KDV FKDUDFWHUL]J]HG &RQJUHVVYV DXWKR
PFIRSHUW\ &O0DXVH DV 3Klepp&\RNeW MxigaiRG\UCBW\ERFR §89'(1976)
(citing United States v. San Francis@i0 U.S. 16, 29 (1940)Accordingly, presidential
authority over public lands is limited to that which specificdlps beerddegated by
Congress.

In the case aheAntiquities Act, the Presidehtasthe authRUL W\ WR 3SUHVHUYH" S

lands. 54 U.S.C. § 320301(a).


https://www.deseretnews.com/article/900037634/guest-opinion-turning-a-win-win-public-lands-compromise-into-a-loss-for-all-americans.html

Abolish or Diminish National Monuments03 Va. L. Rev. Omhe 55 (2017).The brief

submitted by amici law professors in consolidated chsésre this Court concernirtge

Bears Ears Nationalonument (Case Nos. 1:4%-02590 (TSC), 1:1-£v-02605(TSC),

and 1:17cv-02606 (TSC) WKH 3%MHMHWDW % P L F X Yllyeddts ot ‘the legal and

historical bases for these arguments, which appGrémd Staircasgist as they deo the

Bears Ears National Monumelit. As discussed in detail in that brieWWKH 3UHVLGHQWY!
attempt to substantially reduce the boundarigSrahd Staircasby nearly 900,000 acres

is ultra vires and beyondthe authority delegated to him by the Congresslerthe

Antiquities Act. ,Q RUGHU WR UHVSHFW WKH &RXUWTV WLPH DQ:
arguments, we hereby incorporate the argumsettéorth in the Bears Ears Amicus Brief

regarding presidential authority with respectite Bears Ears National Monument, which

also apply tdGrand Staircase

[I. CONGRESSONAL RATIFICATION O ) 7+( 02180(1796

BOUNDARIES PRECLUDES MODIFICATION BY PRESIDENTIAL
DECLARATION

As referenced above and discusse@layntiffs andother amici, the Presidelaicks
authority under the Antiquities Act to redudeetscope of a national monument. tte
case of the Monument, the Presidafso lacksthis authority by virtue of the fact that
Congress has, by legislation, exerted its authority and expressed clear intent as to the
ORQXPHQWYYV ERXQGDULHY DQG FRQVHUYDWLRQ SXUSRVH

to reducethe scope of the Monument.

16

10



A. The President may notexercise authority delegated by Congresis a
manner that is contrary to Congressional intent

It is axiomatic that, when exercising delegated authorityPtleidents prohibited

11
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13


https://nationalmap.gov/%20small_scale/a_plss.html
https://nationalmap.gov/%20small_scale/a_plss.html

Law and Polig 129145 (3d ed. 2016)The school land grant policyaspremisedon an

expectation that the state parcels, like the federal land that surrounded them, would
eventually pass into private hands or be leased for development, with the proceeds
benefiting UDK TV VF KRR Qd. FKaweverJaitigy 2 the American 6RXWKZHVW TV

defining featuré limited thepotentialuses @er large tracts of public land, and as a result,

14



owned tractdhat werebeyond thgurisdiction of the federal land managers, even though
many of them containesignificantcultural, geological and biological resouroéshe kind
identified in theGrand Staircase ProclamatioBeelLandsExchange Act § 2(2

Atthe WLPH RI *UDQG 6WDLUFDVHYV GHYV bd@QtatidisRQ DV D C
were underwaypetweenthe State ofJtah and thdederal governmenb exchangestate
landswithin several othefederally protected areas in Utah for unprotected federal lands
outside those areas. President Clintod V. D Q QR X Q FtHe® 6@ Sliircase
Proclamationalluded to the negotiations, and suggested that the designation of the
Monument would3D F FH O H BIDRKHD QWUKIH & USRdeificdlly, President Clinton
directedthe Secretary of the IHHULRU WR ZR U NoverhdVdhd &angréssivhal
GHOHJDW L R @ronptRtd aHex@hBQeGequestsD §dtedhat his administration
ZRXOG 3UHVR@®@WH GUHIMVRH@IFEHY LQ YDOXDWLR® HeQ IDYRU R
specifically linked the exchange with tfleR Q X P HQ W { V ,Gatinglthia@ B vakiRdQ
these steps, we can both protect the natural heritage of§lttaildren and ensure theam
quality educational heritage?®

In 1998,Utah and thdiederal governmenteached an agreemeint which Utah
would convey lands to thiederal governmento further federal conservation interests,

including state landwithin Grand Staircasen exchange for federal lands of equal value

15


https://www.presidency.ucsb.edu/node/221204

3$J U HH P 9ggdifically,Utah transfeed WLWOH WR WKH 8QLWHG 6WDWHYV
the exterior boundaries of the Monument, comprising approximately 176,698.62 acres of
ODQG DQG WKH PLQHUDO LQWHUHVW LQ MSSHB8PE)MFPDWHO\ D
The Agreement Yy RYLGHG WKDW 30DQGY DQG LQWHUHVWY LQ OD(
within the exterior boundaries of the Monument . . . shall become a part of the Grand
StaircaseEscalante National Monument, and shall be subject to all the laws and regulations
applicDEOH WR W K HIdO&R £5¢(®. HQxr&rn, thefederal governmerdgreed to
convey to Utah federal lands outside the Monument and other conservation areas that were

suitable for mineral or other economic development and the s&®0ofillion. Id. at

16



UHVHUYDWLRQV DQG RWKHU SURYLVLRQV™ RI WKH $JUHHP
FRPPLWPHQWYVY" RI WKH SDUWLHVIJ.&D§3[D). mDodNiNdiAgd, R1 )HGHU
Congessaffirmed and specifically enumerated the conservation benafitseved by

including the state tracts within the Monumaerdtingthat

[c]ertain State school trust lands within the Monument, like the Federal lands
comprising the Monument, have substa noneconomic scientific, historic,
cultural, scenic, recreational, and natural resources, including ancient Native
American archeological sites and rare plant and aniomahwunities.

Lands

17


https://www.eenews.net/stories/1060053899

C. 6 XEVHTXHQW OHJLVODWLRQ FRQILUPV &RQJUHVVT
protect resources vithin Grand Staircase precluding Presidential

18
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CONCLUSION

SUHVLGHQW &OLQW e afi\Stagthsth prQtBcyWaLRd@ Varlety of
important scientific and historic resourcesVARXWKHUQ 8WDK ZDV UDWLILHG
enactment of the Lands Exchange Act in 1998. The Trump Proclamation purporting to
reduce the area of the Monument and open formerly protected public lands to exploration
and exploitation creates a risk of imminé&atrm by virtue of the operation of the Mining
/IDZ PDNLQJ 30DLQWLIIVY] FRPSODLQWY ULSH IRU UHYLHZ
ultra vires as the President lacks the authority under the Antiquities Act to shrink a national
monument, and directlyontracts the intention of Congress as expressed by legislation
ratifying the Monument and affirming its conservation purpose. Hesetreasons, Federal

Defendans Jmotion to dismiss must be denied.

19



Respectfully Submitted: November 19, 2018
/s/ Douglas W. Baruch
Douglas W. Baruch (D.C. Bar No. 414354)

20
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CHRISTINE A. KLEIN
Chesterfield Smith Professor of Law
University of Florida Levin College of Law

SARAH KRAKOFF
Moses Lasky Professor of Law
University of Colorado Law School

MONTE MILLS

Associate Professor of Law and

Co-Director, Margery Hunter Browmdian Law Clinic
Alexander Blewett Il School of Law

The University of Montana
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